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 BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS 

TRIBUNAL TINSUKIA ::::::::: ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

            M.A.C.T Case No.  102 of 2014

 
1.    SMT. SHANTI  DEVI, (aged  about  37 years)

   W/o. Late  Devi Lal  Prasad,

    
2.     SRI SONU  KUMAR,              (aged  about  23 years)

3.    SRI NAVIN  KUMAR,             (aged  about  18 years)

4.    SRI PRAVIN KUMAR,            (aged  about  15 years)

   All  are sons  of  Late Devi Lal  Prasad. 

5.    SMT. JAGAHARNA  DEVI        (aged  about  74 years)

   W/o.  Lt. Jhulan  Prasad.

   All are presently  resident  of  Daily  Bazar,  Sabji  Market,

  P.O, P.S   & District  Tinsukia,  Assam.

   All  are  Permanent resident  of
   Vill: Masrak,
   P.O & P.S  Masrak,
   Dist.  Suran  Bihar.

 (Claimant no. 4 is being minor represented by his mother and 

natural  guardian Smt. Shanti  Devi.)  

                                                             .........…………Claimants. 
                                                  
               -Versus- 

1.    Sri  Krishna  Chetry,

   S/o.  Sri Kul  Bahadur Chetry,
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   Presently  residing  at :

   C/o. Sri  Dilip  Sarkar,

   S/o. Sri  Subhas  Sarkar,

   R/o. Ahompather,

   P.O  Jagun, P.S  Lekhapani,

   District  Tinsukia,  Assam.

   Permanent  resident  of  Guriakhati  Gaon,

   P.O  Dehinghola,

   P.S  Tengaghat,

   Dist.  Dibrugarh,  Assam.

        (Driver  of vehicle   no.  AS-23BC-2074 Tata Ace).

2.    Sri  Dilip Sarkar

   S/o.  Sri Subhas  Sarkar,

   R/o.  Ahompather,

   P.O.  Jagun,  P.S  Lekhapani,  

    District  Tinsukia,  Assam.  

   (Owner  of the vehicle   no.  AS-23BC-2074 Tata Ace).  

3.     The  New India Assurance Co.  Ltd., 

    Having  its  divisional  Office  at  Tinsukia

    Plaza Complex, 2nd  Floor,

    Rangagora  Road,  Tinsukia,

    P.O & Dist.  Tinsukia,  Assam.  

              (Insurer  of the vehicle   no.  AS-23BC-2074 Tata Ace).  
            

  ..................Opposite Parties. 
 

             Appearance:-

  Sri D.  Mishra

  Advocate……………......……...For the Claimants.  

  Sri  S.  Chutia

            Advocates........…...........….....For the Opposite Party no. 1.

  Sri  S.  Das Gupta
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            Advocates........…...........…..For the Opposite Party no. 2.

            Sri B. Agarwal

            Advocate........…….............. ..For the Opposite Party no. 3.

  Date of Argument   :   22.12.17

  Date of Judgment   :   12.01.2018

            J  U D G M  E  N  T

1.        This  is   an   application  filed U/s. 166 Motor Vehicle Act, 

1988 by  which the claimant  namely, Smt.  Shanti Devi  seeking 

compensation on account  of  the  death of Late   Devi Lal  Prasad 

who was  the husband  of  the  claimant  who died   in  a  motor 

vehicle  accident. 

2.       The case  of  the  claimant  in  brief  is  on 18/09/2014 at 

about 9:55 A.M  while  deceased  was  travelling  in  a  vehicle 

being registration no. AS-23BC-2074 Tata Ace  being  driven   by 

Sri  Krishna  Chetry  in  a  very  rash  and  negligent manner 

coming  towards Tinsukia from  Jagun  suddenly when  the  vehicle 

reached  near  2nd  APBN,  Makum on  NH  38,  Digboi  Road,  the 

vehicle   being   registration  no.  AS-23BC-2074  Tata  Ace  being 

driven in  a  rash  and  negligent  manner by  its  driver, suddenly 

lost  its  balance  and control  as  a  result fell  on  the  road and 

subsequent  thereto  the  deceased  sustained  grievous  injuries 

on  different  parts  of  his  body. Thereafter  the  deceased  was 

taken  to  Tinsukia  Civil  Hospital  where  he  succumbed  to  his 

injuries. The  deceased  was  a  businessman  and  by  the  said 

business  he was  earning a  monthly  income  of  Rs. 20,000/- 

p.m. The  deceased  had  a  very  good  prospect  in  his  business 

and  was  45  years  of  age  at  the  time  of  his  unfortunate 

death. The  deceased  left  behind  him,  his  wife,  three  sons 

who  are  the  students  and  his  widow mother and  all  of  them 
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were  totally  dependents  upon  the  earnings  of  the  deceased. 

The  untimely  tragic  death  in  the  accident had  deprived  the 

dependents the  care  and  affection  of  a  husband,  father  and 

son  had  caused  irreparable  loss  to  the  family. That,  the 

untimely  demise of  the  deceased  has  caused  irreparable  loss 

to  the  family  and  there is  no income  source  left for  the 

family  of  the  deceased. 

3.       In connection  with  the  said  accident Makum police has 

registered a case Makum P.S  case 208/2014,  U/s. 279/304(A)  IPC 

against  the driver of  the offending  vehicle and investigated  the 

case accordingly. 

4.         The  claimant   further   stated  that at  the  time  of  death 

the  deceased  was  working  as  a  businessman  by  occupation 

and  was  earning  Rs. 20,000/-  per  month.   That  the  claimants 

claim  for  compensation  of  Rs. 30,60,000/- 

5.       The Opposite parties  have contested  the  case by filing 

written   statements.  In  their  written  statement   the  opposite 

parties have taken all the  routine  pleas and denies  the  case  of 

the claimant and  prayed  for  dismissal  of  the  claim  petition.  

      
6.        Upon pleadings  the  following issues  are  framed  by  my 

predecessor :

(i) Whether the  deceased Devilal  Prasad died  in  a  

motor accident  occurred  on 18.09.2014 as  a result of  

rash   and  negligent   driving  of   the  driver  of  the  

offending   vehicle  bearing   No.   AS-23BC-2074 Tata  

Ace  ?  

(ii)Whether  the  claimants  are  entitled  to  get  

compensation? If so, to what extent and from whom?   
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7.         During  the  course  of  hearing  the claimant  examined 

herself   alongwith   another   witness  in  support  of  her  claim, 

whereas the OP’s have   adduced  evidence  of two witnesses on 

their  part.   

 
8.      The Tribunal   has  heard  the argument advanced by the 

parties at length and also, deciphered the materials on record for 

an appropriate outcome of the instant case. 

DISCUSSION, DECISION AND REASON THEREOF

9.      CW.1,   Smt. Shanti Devi  has  deposed  in her evidence-in-

chief  that she  is  wife of  the  deceased. That  on 18/09/2014 at 

about  9:55  A.M   while   her   husband  Devi  Lal  Prasad  (since 

deceased) was  travelling  in  a  vehicle being registration no. 

AS-23-BC-2074 Tata Ace  being  driven   by Sri Krishna Chetry in a 

very  rash  and  negligent manner coming  towards Tinsukia from 

Jagun  suddenly when  the  vehicle reached  near  2nd  APBN, 

Makum on  NH  38,  Digboi  Road,  the vehicle  being  registration 

no.  AS-23BC-2074.  Tata  Ace,  suddenly  lost   its   balance   and 

control  as  a  result fell  on  the  road and subsequent  thereto her 

husband Devi  Lal  Prasad sustained  grievous  injuries on different 

parts  of  his  body. Thereafter  her  husband Devi Lal Prasad  was 

taken  to  Tinsukia  Civil  Hospital  where  he succumbed  to  his 

injuries.  Her  deceased  husband  Devi  Lal  Prasad  was  a 

businessman  and  by  the  said business  he was  earning a 

monthly  income  of  Rs. 20,000/- p.m. Her  husband Devi Lal 

Prasad  had  a  very  good  prospect  in  his  business and  was  45 

years  of  age  at  the  time  of  his  unfortunate death  and  had  a 

very  bright  future in  his  work. That her deceased husband Devi 

Lal  Prasad  left  behind  him,  herself,  three  sons, his old aged 

mother  who  are   totally  dependent  upon  the  earnings  of  the 

deceased. The  untimely  tragic  death  of  her  husband  in  the 
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accident had  deprived  them dependents the  care  and  affection 

of  a  husband,  father  and son.   That,  the  untimely  demise of 

the  deceased  has  caused  irreparable  loss  to  the  family  and 

there is  no income  source  left for  her  family. 

10.       The accident  occurred  only  due  to  rash  and  negligent 

driving of  the  driver  of  the  vehicle  bearing  registration  no. 

AS-23-BC-2074(TATA  Ace).  She   filed  this   petition  claiming 

compensation of  Rs. 30,60,000/- on  the  death  of  her  husband 

Devi  Lal  Prasad.

11.      It   is evident that  CW.1  has  submitted  the  following 

documents in  course of hearing of the case : 

1. Ext.  1  is   the  certified  copy of   FIR   & Ejahar & 

Seizure-list of  Makum  P.S  Case  no. 208/14. 

2. Ext. 2 is  the certified  copy of  Charge-sheet, of  Makum 

P.S  Case  no. 208/14. 

3. Ext.  3  is   certified   copy  of   Postmortem Report  of 

deceased, Devi  Lal  Prasad.

4. Ext. 4 is  the  compared  copy  of  Death  Certificate of 

Devi  Lal  Prasad, issued  by  the Director  of  Health 

Services,

5.  Ext. 5(1)  to  5(3)  are t he  compared  copy of  Admit 

Card of  Sri  Sonu  Kumar, (3 Nos.),

6.  Ext. 6(1)  to  6(2)  are t he  compared  copy of  Admit 

Card of  Sri  Navin  Kumar, (2 Nos.),

7. Ext. 7 is  the Form No. 54.

 
12.      The  cross   examination  of  CW.1  by the  O.P  No. 1 is 

declined. In cross  examination by  O.P. no. 3  the  CW.1  has 

stated  that the  deceased  Devi Lal  Prasad  was  her  husband, 

who  died  on  18.09.2014 due  to  motor  vehicle  accident. She 

has  not  seen  the  accident.  At  the  time  of  accident,  her 
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husband  was  sitting  with  the  driver  on  the  front  seat. She 

has  not  mentioned  about  the  occupation of  her  deceased 

husband in her  claim petition as  well  as  in  her  evidence  in 

affidavit.  She  has  not  submitted  any  document  regarding 

income   of  her  deceased  husband. The  offending  vehicle,  in 

which  her  husband  was  travelling,  was  a  goods  carrying 

vehicle. She  has  not  mentioned  in  her  claim  petition  as  well 

in  her  evidence,  as  to  in  what  capacity  her  husband  was 

travelling  in  the  goods  carrying  vehicle. The  ejahar  was  filed 

by  one  Satrughan  Prasad  in  respect  of  the  accident. She 

does  not  know  the  contents  of  the  ejahar. She  also  does  not 

know  the  contents  of  Ext. 6(1)  and  6(2).  Now  she  is  38 

years  old,  but  she  has  not  produced  any document  regarding 

her  age. She  denies  the  suggestion  that  as  her  age  is  more 

than  38  years,  as  such,  she  has  not  produced  any  document 

regarding  her  age. Her  one  son  is  studying  in  Patna  and 

other  two  sons  are  studying  in  Chapra,  Bihar. She  denies  the 

suggestion  that  as  her  husband  was  travelling  in  a  goods 

carrying   vehicle,   as   such   he   is   not   entitled   to   the 

compensation,  as  claimed  by  her.  She  denies  the  suggestion 

that the  O.P  No. 3  is  not  liable  to  pay  any  compensation to 

her.  She  denies  the  suggestion  that her  claim  amount  is 

excessive,  without  any  basis.   She  denies  the  suggestion  that 

the  owner  and  driver  of  the  offending  vehicle  are  liable  to 

pay  compensation  to  her.

 
13.       CW.2, Sri  Bikram  Kumar  Sah  has  deposed  in his evidence-

in-chief  that  he is  one of the  eye  witness  to  the  occurrence. 

That on 18/09/2014 at about 9:55 A.M  while he  alongwith Devi 

Lal  Prasad (since deceased) was  travelling  in  a  vehicle being 

registration no. AS-23BC-2074 TATA Ace  being  driven   by Sri 

Krishna  Chetry  in  a  very  rash  and  negligent manner coming 

towards Tinsukia from  Jagun  suddenly when  the  vehicle reached 
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near  2nd  APBN,  Makum on  NH  38,  Digboi  Road,  the vehicle 

being  registration no. AS-23BC-2074 Tata Ace   suddenly lost  its 

balance   and  control   as   a   result  fell   on   the   road  and 

subsequent  thereto  the  deceased  sustained  grievous  injuries 

on  different  parts  of  his  body. Thereafter Devi Lal  Prasad   was 

taken  to  Tinsukia  Civil  Hospital  where  he  succumbed  to  his 

injuries. That in  the  occurrence  he too  received  some  injuries 

on  different  parts  of  his  body  and  he  was  treated  at  Civil 

Hospital,  Tinsukia.  That  the  accident  occurred  only  due  to 

rash  and  negligent  driving  of   the driver  of   the  vehicle 

bearing  Registration No. AS-23-BC-2074 TATA Ace. 

14.        In  Cross-examination  CW.2   has  deposed  that  he is having 

a  stall  of  fast  food. He  knows  the  deceased  Devi  Lal  Prasad, 

who  was  a  vegetable  merchant.  The offending vehicle  was a 

goods  career.  He  did not  submit  any  receipt  of  the  vehicle, 

in  which  he  was   travelling.  He  has  not  mentioned  in  his 

evidence-in-affidavit  about  the  payment of  consideration  for 

travelling  in  the  offending  vehicle.  He  also  sustained  injury 

in  the  said  accident,  but  he  has  not  filed  any  document  in 

respect   of   his   treatment   in   the  hospital.  Police did   not 

interrogate  him.  He  has  been  questioned  by  the  brother  of 

the  deceased to  adduce  evidence  in  this  case.  The offending 

vehicle had  a  capacity  of  carrying  four  passengers.  He was 

sitting beside the  driver.  He denies  the  suggestion  that he  has 

deposed  falsely  today.  He  denies  the  suggestion  that he  did 

not   suffer   any   injury   in   the   accident.  He   denies   the 

suggestion  that  the  deceased  Devi Lal  Prasad  was  not an 

unauthorized   occupant   in   the   vehicle.   He   denies   the 

suggestion  that   he   did   not   pay  the   consideration  for 

travelling  in  the  offending  vehicle. 

15.           DW.1, Sri  Manas  Bordoloi   has deposed  in his evidence-
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in-chief  that he is a permanent employee of Opposite Party No.3, 

working as the Assistant Clerk. The Opposite Party No.2 is having 

an Insurance Policy bearing Policy No. 12140431130100124841, 

period of cover 31.03.2014 to 30.03.2015, issued by their office in 

respect of the insurance of his vehicle TATA/ACE, bearing Chassis 

No. MAT445554EZB06635/275 IDI and Engine No. 06BVYS13548, 

which  is  a  Goods  Carrying  vehicle,  seating  capacity  of  which 

including Driver is 2 (Two). The liability of the Opposite Party No.3 

in respect of  the said vehicle is limited and the deceased was 

travelling in the said Goods Carrying vehicle as passenger, which 

is  not  covered  under  the  terms  and  conditions  of  the  Policy, 

therefore, their Company i.e. the Opposite Party No.3 is having no 

liability to pay any compensation to the Claimant. The owner and 

driver of  the said vehicle have violated the rules of the policy 

condition  and  the  deceased  was  travelling  in  the  said  motor 

vehicle  at  his  own risk,  as  such,  the  owner  and  driver  of  the 

vehicle are only responsible to compensate the claimant, if any, 

awarded by this Tribunal. On receipt of the information regarding 

the  accident  of  the  said  motor  vehicle,   their  company  has 

appointed  Sri  Deepak  Phukan,  who  is  an  Investigator  by 

profession, to investigate into the matter and after due enquiry, it 

is found that the driving license of the Opposite Party No.1 being 

License No. 49623/PK/PROF/2011 is fake and there is no record of 

issuance of driving license in the name of the Opposite Party No.1 

in  the  record  of  District  Transport  Office,  Phek,  Nagaland, 

therefore, the Opposite Party No.2 have also violated the other 

terms of  the policy  condition,  for  which,  their  Company is  not 

required  to  compensate  the  claimants   for  the  death  of  the 

deceased in the aforesaid accident. 

16.          The  DW.1  has Exhibited the following documents in support 

of his evidence;

1. Exhibit No. A is the Authority Letter date 01.11.2016
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2. Exhibit  No.  B  is  the   Certified  True  copy  of  the 

Insurance Policy bearing No. 12140431130100124841 

and Exhibit No. 2(1) and 2(2) are the signature of their 

Sr. Divisional Manager, Tinsukia Divisional  Circle.

3. Exhibit No. C is the report of the Investigator in respect 

of the investigation of the accident.

4. Exhibit  No.  D  is  the  Verification  Report  dated 

15.10.2015,  in  respect  of  the  Verification of  Driving 

License No. 49623/PK/PROF/2011, issued by the Office 

of  the  District  Transport  Officer,  Phek,  Nagaland, 

whereby, it has been declared that no record has been 

found in respect  of  the issuance of  the said driving 

license in the office of District Transport Officer, Phek, 

Nagaland.

17.        In  cross  examination,  the  DW.1 has  deposed that  he is 

the  Asstt. Clerk  of  the  Opp. Party  no. 3. The  Ext. ‘B’ states 

that  the  seating  capacity  of   the  vehicle involved  in the 

accident  is  two.  Ext. ‘B’  do  not  contains who  are  the  two 

persons  who  will travel in  the  said  insured  vehicle who  will  be 

covered under  Insurance  policy. He  denies  the  suggestion  that 

since  the  claimant  is  a  third  party  and  hence,  he is  entitled 

for the  compensation under  the  insurance policy. 

18.        DW.2, Sri Dipak  Phukan   has deposed  in his evidence-in-

chief  that he  is  a private Investigator. The Opposite  Party  No. 3 

is   a   Company,   deals  with  the   Insurance   business.  On 

27.01.2015,  he  has  been  appointed  by  the  Opposite  Party 

No. 3  to  investigate  and  enquire  in  respect  of  the  facts  of 

the instant  case  and  the  accident  occurred  on  18.09.2014. On 

being  appointed  to  investigate  into  the  matter,  he  found 

that  the  incident  of accident  dated  18.09.2014  of  Motor 

vehicle  bearing  registration no.  AS-23BC-2074  is  true  and  the 
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deceased  Devi  Lal  Prasad,  succumbed  to  his  injuries  in  the 

aforesaid  accident. He  has  also  made  enquiry  in  respect  of 

the  validity  of  the  driving  license  of  the  Opposite  Party  No. 1 

and  in  that  respect,  he  made  an  application  under  Right  to 

Information  Act,   2005,   before  the  Office  of   the  District 

Transport   Office,   Phek,   Nagaland,   replied   to   his   RTI 

application  and  forwarded  him  a  Verification  Report  vide 

Memo  No. DTO-Pk/Esst-19/16-7/528 dated  15.10.2015,  whereby 

declared   that   no   Driving   License   with   NO. 

49623/PK/PFOF/2011  has  been  found  in  the  office  records  of 

the  District  Transport  Office,  Phek,  Nagaland,  therefore,  it  is 

found  that   the  said  Driving  License   is   a  forged  and 

fabricated  document  and  the  Opp. Party  No. 1  was  giving  the 

said  vehicle   without  having  any  valid  driving  license. 

19.         The  DW.2  has Exhibited the following documents in support 

of his evidence;

1. Exhibit No. C is his  Investigation  report. 

2. Exhibit  No.  D  is  the   Verification   Report   dated 

15.10.2015,  in  respect  of  the  Verification  of Driving 

License  No.   49623/PK/PFOF/2011,   issued   by  the 

Office   of   the   District   Transport   Officer,   Phek, 

Nagaland,  whereby it  has  been  declared  that  no 

record  has  been  found in  respect of  the  issuance of 

the  said  Driving  License  in  the  office  of District 

Transport  Office,  Phek,  Nagaland.

20.         In  cross  examination,  the  DW.2 has  deposed  that he has 

not  filed  any  authority letter/appointment  letter issued  by  the 

Opp. Party  no. 3  to  investigate  the  case  as  an Investigator. He 

did  not   personally  visit  the  office  of  the  District  Transport 

Office, Phek,  Nagaland.  The  Ext. ‘D’  does  not  contain  whether 

the  Driving License  No. 49623/PK/PROF/2011  is  in  the  name of 
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which   person.  He   denies   the   suggestion   that  since  the 

claimant is  the third  party  and  hence, claim of  the  claimant 

cannot  be  denied  by  their company, i.e,  New  India Assurance 

Co. Ltd. 

21.        Now   in  view  of   proper  decision  and  adjudication I am 

discussing  the  Issue  No. 1 and 2 one  by  one  as follows:

ISSUE NO. 1

22.       Now   for  the  convenience  and  comprehension  I  am 

discussing the issues no.  1 i.e.  Whether the  deceased Devilal 

Prasad died  in  a  motor accident  occurred  on 18.09.2014 as  a 

result  of   rash   and  negligent   driving  of   the  driver  of  the 

offending  vehicle bearing  No.  AS-23BC-2074 Tata Ace?  

23.  From the material on record it appears that the Smt. Shanti 

Devi has  deposed  in her evidence-in-chief  that she  is  wife of 

the  deceased. That  on 18/09/2014 at about 9:55 A.M  while  her 

husband Devi Lal  Prasad (since deceased) was  travelling  in  a 

vehicle  being  registration  no.  AS-23BC-2074  Tata  Ace   being 

driven   by Sri Krishna  Chetry  in a  very  rash  and  negligent 

manner coming  towards Tinsukia from  Jagun  suddenly when  the 

vehicle reached  near  2nd  APBN, Makum on  NH  38,  Digboi 

Road,  the vehicle  being  registration no. AS-23BC-2074. Tata Ace, 

suddenly lost  its  balance  and control  as  a  result fell  on  the 

road  and  subsequent   thereto  her  husband Devi   Lal   Prasad 

sustained  grievous  injuries on different  parts  of  his  body. 

Thereafter  her  husband Devi Lal Prasad  was taken  to  Tinsukia 

Civil  Hospital  where  he succumbed  to  his injuries.  

24.     The statement of the CW 1 is supported by the CW 2. CW-2 is 

the eye witness to the accident. The Opposite party has cross-

examined the CW1 and CW 2 but could not falsify their evidence 
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so far the alleged accident is concerned. From the evidence on 

record it is proved the alleged accident caused by the rash and 

negligent driving of the driver of the vehicle being  registration no. 

AS-23BC-2074.  Hence,  the issue no.1 is  decided accordingly in 

favour of the claimants.

ISSUE NO.2

25.     With regard to the Issue No. 2 i.e. is the claimant entitled to 

get compensation? If so, to what extent and from whom?  I have 

gone through the material evidence on record.  

26.  Upon  hearing   both sides I have gone through the evidence 

on record and let us evaluate  what  should  be  the just  and 

proper compensation  in  the  facts and  circumstances  of  the 

case.

27.  In  the   case   of  Sarla   Verma  vs.  Delhi  Transport 

Corporation,   reported in  (2009)  6  SCC 121,  the  Hon’ble 

Supreme Court has held that,  “Basically only three facts need to 

be established by the claimants for assessing compensation in the 

case  of  death  :  (a)  age  of  the  deceased;  (b)  income  of  the 

deceased; and the (c) the number of dependents. The issues to be 

determined by the Tribunal to arrive at the loss of dependency are 

(i) additions/deductions to be made for arriving at the income; (ii) 

the deduction to be made towards the personal living expenses of 

the deceased; and (iii) the multiplier to be applied with reference 

of the age of the deceased.”

28.  In  the  instant  case  the  claimants  have  stated  in  the 

claim petition that  the  age  of  the  deceased   i.e.  Devi Lal 

Prasad  was  about 45 years.   If we go by the date of birth of the 

deceased as mentioned in the    Post  Mortem Report then we can 

find the age of the deceased as 45 years on the day of his death 



 14

i.e. on 18.09.2014. As the claimant could not prove the age of the 

deceased by any birth or school certificate or whatsoever, I would 

like to bestow weigh upon the age mentioned in the Post  Mortem 

Report issued by concerned department which is believed to be 

true. And  as  such  in my considered  opinion  that  the  age  of 

the  deceased  was 45 years at the  time  of his death.

29.  So far  as  the income  of  the  deceased is concerned, the 

claimant has stated in her claim petition as well as in her evidence 

that  the   deceased was  a  businessman and  earned  about  an 

amount  of  Rs.  20,000/-  per  month.  The  claim of  the  claimant 

about  the  monthly  income  of  the  deceased  is  denied  by  the 

opposite parties as no relevant documents could be produced by 

the claimant to prove the income. 

30.   It is apparent from the face of the record that the claimant 

could not furnish any relevant documents to prove the income of 

the deceased at the time of his death. The CW 2 has deposed that 

the deceased was a vegetable merchant but there is no relevant 

documents submitted to prove the income of the deceased nor 

the business. Hence I am in doubt about the monthly income of 

the deceased as claimed by the claimant.  However  in  view of 

deposition of the CW 2 I hold that the deceased was vegetable 

vendor. 

31.  In view of the foregoing discussion in the interest of justice I 

would like to take into consideration of the Notification N. ACL.

43/2004/56 Dated- 4-1-16 issued by the Govt. of Assam Office of 

the Labour Commissioner Assam Guwahati-6 with regard to the 

rate of wages of workmen to decide the wages of the deceased at 

the time of his sad demise. 

32.    As the claimant could not produce any relevant document to 

prove the income and the business of the deceased I hold in the 
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interest of justice that the deceased was a vegetable vendor and 

earned about an amount of Rs. 4,500/- P.M. 

33.   In view of the decision of Hon’ble Supreme Court in National 

Insurance Company Limited v. Pranay Sethi and Ors. SPL 

(Civil) No. 25590 of 2014 I am of the considered view that as 

the deceased had fixed income of Rs. 4,500/- P.M and the age 

was about 45 years, an addition of 25% ( i.e. Rs. 1125/-) 

should  be  added  into  the  monthly  income  of  the  deceased 

towards his future prospects. Hence Rs. 4,500.00 + 1125.00 

(25%)  =  Rs.  5625.00/- would  be  the  total  income  of  the 

deceased per month. As such the annual income of the deceased 

would  be  Rs.  5,625.00  X  12  months  =  Rs.  67,500/-  per 

annum.

34.  In the case of  Sarla Verma   (supra),  the Hon’ble Supreme 

Court has held that- “Though in some cases the deduction to be 

made towards personal and living expenses is calculated on the 

basis of units indicated in Trilok Chandra, the general practice is 

to  apply  standardized  deductions.  Having  considered  several 

subsequent decisions of this Court, we are of the view that where 

the deceased was married, the deduction towards personal and 

living expenses of the deceased, should be one-third (1/3rd) where 

the number of dependent family members is 2 to 3, one-fourth 

(1/4th) where the number of dependent family members is 

4  to  6, and  one-fifth  (1/5th)  where  the  number  of  dependent 

family members exceed six.”

35.   In    the   instant   case,    as    the   dependent  family 

members of the deceased is 5, the deduction towards personal 

and living expenses of the deceased should be one-fourth (1/4th). 

One-fourth  (1/4th)  of  Rs.  67,500.00  is  Rs.  16,875.00. 

Therefore, the claimants are entitled to receive the remaining two-
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third  (3/4th)  of  Rs  67,500.00, i.e.  Rs.  50,625.00  as  total 

savings.

36.    As  per   the decision of  the of  SarlaVerma  (supra),  the 

multiplier  that  has  to  be  applied  to  find  out  the  loss  of  total 

dependency is 14 as the age of the deceased  at the time 

of his death was held to be  45 years. The relevant portion of 

the decision of  Sarla Verma (supra) judgment reads as follows: 

“21. We therefore hold that the multiplier to be used should be as 

mentioned in column (4) of the Table above (prepared by applying 

Susamma Thomas, Trilok Chandra and Charlie), which starts with 

an operative multiplier of 18 (for the age groups of 15 to 20 and 

21 to 25 years), reduced by one unit for every five years, that is 

M-17 for 26 to 30 years, M-16 for 31 to 35 years, M-15 for 36 to 40 

years, M-14 for 41 to 45 years, and M-13 for 46 to 50 years, 

then reduced by two units for every five years, that is, M-11 for 51 

to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years and 

M-5 for 66 to 70 years.”

37.  In pursuance of the decision of the of Sarla Verma (supra), I 

have found, the loss of dependency is Rs. 50,625.00 x 14 = 

Rs. 7,08,750.00. 

38.      As  per  the  decision of the  Hon’ble  Supreme Court in 

National Insurance Company Limited v. Pranay Sethi and 

Ors. (SPL (Civil) No. 25590 of 2014) the claimants are entitled 

to  get  the  funeral  expenses to  the  tune  of  Rs.  15,000/-  on 

account of death of Devi Lal  Prasad, and Rs. 15,000/- for loss 

of estate. The claimant Smt. Shanti Devi is also entitled to get 

Rs. 40,000/- due to the death of her husband  as  consortium 

amount.   Thus,  accordingly,  the  award  is  computed  in  the 

following scale:-
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Rs. 4,500+1125.00 (25% deceased being more than 
40 years of  age) = Rs. 5,625.00 P.M.

Rs. 5,625.00 X 12 = Rs. 67,500.00 annual Income

1/4th of Income of Rs. 67,500.00 is = Rs. 16,875.00 

Rs. 67,500.00 – Rs. 16,875.00 = Rs. 50,675.00 (3/4th 

of Total Income)

Rs. 50,675.00 x 14 = Rs. 7,08,750.00. (Multiplier  ap-
plied)

Hence total compensation would be Rs.  7,08,750.00 

+ Rs. 15,000.00 (Loss of estate) + Rs.15,000.00 (Fu-

neral Expense) + Rs. 40,000.00 (Consortium) = Rs. 

7,78,750.00  (Seven Lakh Seventy  Eight  Thousand 

Seven Hundred Fifty Only) in total only. 

39.   From  the  above  calculation  and  computation  the  above 

amount  i.e.  Rs.  7,78,750.00   (Seven  Lakh  Seventy  Eight 

Thousand Seven Hundred Fifty Only)  in total  only may be 

awarded to the  claimants on the death of Devi Lal Prasad due 

to the aforesaid vehicular accident. 

40.       But now it is to be looked into carefully and decided who will 

have to pay the compensation amount to the claimant?  Whether 

the  opposite  party  no.  1  and  2  or  the  opposite  party  no.  3 

( Insurance Comapany) will have to pay the compensation to the 

claimant.

41.    With regard to the onus of  payment of  compensation;  the 

Opposite  party  No.  3  has  submitted  and  pointed  out  that  the 

Driving  License  and  the  terms  and  condition  of  the  Insurance 

policy  have been violated by the owner  and the driver  of  the 

alleged vehicle. The alleged vehicle was a goods carrier and the 

deceased was a gratuitous  passenger  and hence the Opposite 

party No. 3 is not liable to pay the compensation. And  to  fortify 

his  argument  he  has   cited  the  following case  laws: National 
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Insurance  Company Ltd. Vs. Bimala  Dey &  Ors (2010 (2) GLT 

930), and Oriental Insurance Co. Ltd. Vs. Bhadreshwari Sarma  & 

Ors. (2015(4) GLT 12.).

 
42.   In reply the Ld. Counsel for the Opposite party no. 1 & 2 

have vehemently denies the point of the opposite party no. 3 and 

pointed out that they have not violated the terms and condition of 

the Insurance Policy. It is further pointed out that the report about 

the driving licence is not acceptable as the concerned DTO is not 

examined  and  the  relevant  documents  as  produced  by  the 

opposite party no. 3 is not proved by the concerned department. 

The DW 2 could not prove by any relevant documents that he was 

empowered to investigate the matter. Hence the report about the 

driving licence cannot be accepted in the eye of law. Hence as per 

the  Policy  the  opposite  party  No.  3  is  liable  to  pay  the 

compensation amount to the claimant. It is also denied that the 

deceased was a gratuitous passenger in the alleged vehicle. The 

claimants have also vehemently objected to the point raise by the 

opposite party no. 3.

43.   In view of the point of the opposite party no. 1 & 2 and the 

claimant I perused the evidence of DW 2 wherein he has  deposed 

that he has  not  filed  any  authority letter/appointment  letter 

issued  by  the  Opp. Party  no. 3  to  investigate  the  case  as  an 

Investigator. He did  not   personally  visit  the  office  of  the 

District  Transport  Office, Phek,  Nagaland.  The  Ext. ‘D’  does 

not   contain   whether   the   Driving  License   No. 

49623/PK/PROF/2011  is  in  the  name of  which  person. 

44.   As  the DW 2 could  not  produce his  appointment  letter  as 

investigating officer from the opposite party no. 3; it cast a doubt 

that DW 2 was appointed as investigator to investigate about the 

instant accident by the Opposite party no. 3. It is also apparent 

from  the  material  on  record  that  the  opposite  party  has  not 
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examined any official of the concerned office who issued the Ext. 

D (report about the Driving Licence of the driver). In view of the 

above facts and circumstances it cast a doubt about the claim of 

the opposite party no. 3 that the Driving Licence of the driver of 

the alleged vehicle is fake.

45.    With regard to the violation of the terms and condition of the 

Insurance policy the opposite party no.  3 has alleged that the 

alleged vehicle is a Goods Carrying vehicle, seating capacity of 

which including Driver  is  2  (Two).  The liability  of  the Opposite 

Party No.3 in respect of the said vehicle is limited. The deceased 

was travelling in the said Goods Carrying vehicle as passenger, 

which is not covered under the terms and conditions of the Policy, 

therefore, the Opposite Party No.3 is having no liability to pay any 

compensation to the Claimant. The owner and driver of the said 

vehicle have violated the rules of the policy condition and the 

deceased was travelling in the said motor vehicle at his own risk, 

as such, the owner and driver of the vehicle are only responsible 

to compensate the claimant. 

46.  In reply the opposite party no. 1 & 2 have submitted that the 

Ext.  ‘B’  states  that   the  seating  capacity   of   the  vehicle 

involved  in the  accident  is  two.  Ext. ‘B’  do  not  contains who 

are  the  two persons  who  will  travel  in  the  said  insured 

vehicle who  will  be covered under  Insurance  policy. Hence the 

opposite  party  no.  1  &  2  have  not  violated  any  terms  and 

condition of the insurance policy.

47.    Upon hearing from both sides and upon perusing the material 

evidence on record it  appears  that  in  the said alleged vehicle 

( goods carrier) the driver along with the deceased and the CW 2 

were  coming  and  then  they  met  with  an  accident.  From  the 

evidence it  is clear that the alleged vehicle was carrying more 

than two persons as limited by the Ext. ‘B”. But in the said Ext. 
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‘‘B’’ there is no mention who the two persons would be travelled 

in  the  alleged  vehicle.  But  it  is  crystal  clear  that  the  alleged 

vehicle is a goods vehicle. Hence it cannot carry any passenger in 

true sense. But there is no specific mention who the persons are 

to be benefitted by the insurance policy. Moreover it is also not 

clear that the deceased was travelling as passenger in the alleged 

vehicle nor the accident was occurred due to the deceased.

48.         In view of the argument of the Opposite party no. 3, I have 

gone through the cited case 2010(2) GLT 930,  National  Insurance 

Company Ltd. Vs. Bimala  Dey & Ors, and Oriental Insurance Co. 

Ltd. Vs. Bhadreshwari Sarma  &  Ors Gauhati High  Court 2015(4) 

GLT 12.  From the above cited case it  is  crystal  clear  that  the 

gratuitous passenger is not entitled for compensation from the 

Insurance Company if the vehicle is a goods carrier as they are 

not covered by insurance policy.

49.    Here in the instant case the opposite party no. 3 could not 

show specifically who the two persons are to get benefit from the 

Insurance  Policy.  The  opposite  party  could  not  show  that  the 

Opposite  party  no.  2  did  not  pay  any  premium  for  the  two 

occupants  of  the  insured  vehicle  nor  it  could  prove  that  the 

deceased  was  gratuitous  passenger.  Hence,  I  am  of  the 

considered view that the Opposite party no. 3 is liable to pay the 

compensation to the claimant. 

50.  From  the  reasons  as  analyzed  above,  in  my  considered 

opinion that the O.P No. 3 i.e. The  New India Assurance Co. 

Ltd. (Insurer  of  Tata Ace) is liable to pay the compensation 

amount  i.e. Rs.7,78,750.00   (Seven  Lakh  Seventy  Eight 

Thousand Seven Hundred  Fifty  Only)  in  total  only  to  the 

claimants.
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51.   In view of the above discussion and considering all facts and 

circumstances, it is decided that the claimants are entitled to get 

the award of compensation as calculated and computed above, 

under the law and equity. Accordingly, the issue no. 2 is decided.

O R D E R

52.   In  the  result, the  claim petition of the claimants is allowed 

and  the  total  amount  of  compensation  to  the  tune  of  Rs. 

7,78,750.00  (Seven Lakh Seventy Eight Thousand Seven 

Hundred Fifty Only) in total only computed on different heads is 

awarded to the claimants. The O.P No. 3 i.e.   The New India 

Assurance Ltd. (Insurer  of  TATA Ace) is directed to pay an 

amount  i.e.  Rs.  7,78,750.00   (Seven  Lakh  Seventy  Eight 

Thousand Seven Hundred  Fifty  Only)  in  total  only  to  the 

claimants  with 6% interest per annum from the date of filing of 

the  claim  petition  till  the  realization  of  the  total  amount  of 

compensation on the basis of aforesaid terms and conditions.  

53.  Accordingly, this instant MAC case is disposed of on contest.

54.  Given under my hand and seal of this Tribunal on this the 12th 

day of January, 2018.

    Dictated and corrected by me.

 

         (A. Hakim)                                                  (A. Hakim), 
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